WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

/ o SPRINGFIELD

June 29; 3.973

EMPIOYEES: _ :
cvvar eég;izllinoiadzgts
Co oyees Un
the ?ersonnel Code

‘State of Illinois
524 SOuth Second attaet

letter requeating my opinion
pise Arts Council is subject

at the Council, in support of its
fpcaitivv fat it 34 fot subject to the Personnel Code, relies

‘on a Letter~£rom-the Department of Personnel dated November 7,
' 1977. The letter, in turn, relies on section 6 of "AN ACT




Honorable Robert G. Cronson =- 2,

creating the Illinois Arts Council, Etc.® (I1l. Rev. Stat.
1977, ch. 127, par. 214.16; hereinafter referred to as the
Arts Council aAct) which providess

“The Council may employ an executive
director, a secretary and such clerieal,
technical and other employees and assistante
as it considers necessary for the proper
transaction of its busineas.®

The letter states, in part:

© ® * & Chapter 127, Section 214.16, ,
empowers the Council to employ its own staff,
A reasonable interpretation of this language
would indicate since the legislature empowered
the Council to employ, it would follow the
Counceil has the authority to fix their term
of employment. This then effectively excludes
such employees from the jurisdiction of the
Personnel Code.®

Section 4 of the Personnel Code (Ill. Rev. Stat,
1977, c¢h. 127, par,. 63bl04) provides that:
“all offices and positions of empl

loyment
the service of the State of Illinois shall

be subject to the provisions of this act unless
specifically exempted in thi
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The Personnel Code contains a number of explicit exemptions.
It is conceded that the Illinois Arts Council does not £it
within any of them. Thus, unless section 6 of the Arts
Council Act constitutes an implied amendment to section 4,
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Illinois Arts Council employees are covered by the Personnel
Code.
The courts do not favor implied amendments.

1linois Central R.R. Co. v. Franklin County (1944), 387 Ill.
301.) 1If there is any doubt, courts will not £ind an implied
amendment. (1A Sutherland Statutory Construction (4th ed.)
- 139.) In People ex rel. Coffman v. Illinois Central R.R. eo,
(1924), 314 111. 339, the court, at page 342, states:
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There are three jurisdictional autegarﬁ.es under the
Personnel Code. Applying the principles of statutory con~
struction set out above, employees of the rllinois Arts Couneil
are covered under all three jurisdicticnal classifications
unless such coverage cannot be reconciled with the language
of gection 6 of the Arts Council Act.

Under section 8a of the Personnel Code (11l. Rev
Stat, 1977, ¢h, 127, per. 631;198&) » employees covered under
Jurisdiction A are subject to a position classification
plan based upon similarity of Guties performed, responsi-
bilities assigned, and conditions of employment, The same
schedule éf pay is applied to all positions in the sane classe.
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There is nothing in section 6 which confliets with this
principle, and therefore Illinois Arte Council employees are
subject to Jurisdiction A.

Sections 8b.1 through 6h.17 of the Personnel Code
(x11. Rev, Stat. 1977, ch. 127, pars. 63b108b,1 ~ 63bl0Eb.17)
specify the matters encompassed within Jurisdiction B.
These sections authorize competitive examinations which are
used in the compilation of eligibility liste which rank
applicants for positions. Normally, the person who is appointed
to the position must be among the three highest ranking
applicants on the appropriate eligibility list. Non-probationary
employees covered under Jurisdiction B may only be dismissed -
for cause, after a hearing, and with the prior approval of .
the Director of Personnel. o

| In Black's Law Dictionary (4th ed. 1968) at page

617, the word "employ® is defined as follows:

"o engage in one's sexvice: to use as an

agent or substitute in trangacting business;

to commission and intrust with the management

of one's affairss and, when used in respect to

a servant or hired laborer, the term is equivalent

to hiring, which implies a request and a euntract

for a compensation, and has but this one meaning

whanf n\ésed in the ordinary affairs and business
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wWhile in some instances the term “employ" might inply an
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aughotity to fix the tesm of employment, there is no indica-
tion that the legislature used the term "employ® in this sense
in section 6 of the Arts Council Act. Since the ordinary
meaning of the term “employ” is perfectly consistent with the
constraints on hiring and firing impoged by Jurisdiction B,
there is no unavoidable irreconcilability. Therefore,
employees of the Illinois Arts Council are subject to ..
Jurisdiction B,

" under section 8¢ of the Personnel Code (I1l. Rev.
gstat, 1977, ch. 127, par. 63bl08c), employees sudbject to
Jurisdiction € are entitled to holidays, sick leave, overtime
pay, etc, in accordsnce with regulations promulgated by the
Department of Personnel, Here, again, these constraints
on the power of the Illinois Arts Council are not irrecon-
¢ilable with a grant of power to “employ”.

Employees of the Illinois Arts Council are, there-
fore, subject to Jurisdictions A, B and C of the Personnel
Code.

This conclusion is strengthened by the practice
of the General Assembly of expliecitly sxecluding cextain
employens f£rom the Personnel Coda. Por example, under
section 6 of the Illinois Bicentennial m&esicm Act
(111, Rev, Stat. 197'7. ¢h, 127, pa!‘. 214.26) 2
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'"me Commission may, %m&%g
ras Code, employ and compenaation

nmsury administrative, research, secretarial,
stenographic and clerical personnel, ¢ & @ &
{Bmphasis added,.)

Under section 2«10 of the Illinois State Auditing Act (Ill.
Rev. Stat. 1977, ch. 15, par. 302-10): |
"(a) fThe auditor General may hire employees
as may be messary and approprig:c to carzy out
tor G

Mﬁlgﬂm Snployee BE Qf the

{Buphasis added,)

The Novenber 7, 1977, letter from the Director of
the Department of Peuami also mphasizéa the fact that
the Illinois Arts Council reports jointly to the Governor
and the General Assembly. There appears to be no irrecon~
cilability between such a reporting reguirement, and the
coverage of Council efmgloyeas under the Perscnnel Code.

The purpose olf the rersonnel Code is to establish
a system of personnel administration based on werit pzinqipl-es
.and scientific methods. Section 4 of the Code makes it clear
that the intent of the legislature ie for these principles
to apply to all employees, with certain limited, specific
exceptions. When the legislature has decided to create
exceptions from the Personnel Code, it has done so in qumu
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and unambiguous terms. Since no proviasion in the Axts Couneil
Act is irreconcilable with the provisions of the Personnel
Code, it is my opinion that xnmu.m Council employees
are covered by the Personnel Code,

A Very truly yours,

ATTORNEY GENERAL




